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And  having  stood  for  consideration  this  day,  the  22nd 

December, 2011 the Court delivered the following Judgment :-  

J   U  D  G    M   E  N   T

1. The  judgment  dated  30-o4-08  in  TS  No. 

110/2005 passed by the Learned Munsiff Court, Tezpur has 

been challenged in this appeal. In the judgment, the learned 

court below decreed the suit in favour of the plaintiff. 

2. The  facts  leading  to  this  Appeal  is  that,  the 

plaintiff ( the respondent of this case) Smt. Usha Devi Rai 

has  filed  the  Title  Suit  bearing  No.110/05  in  the  court  of 

Munsiff,  Tezpur  against  defendant  (  the  appellant  of  this 

case) praying for declaration that the plaintiff is the legally 

married wife ( presently widow) of Kailash Dev Rai @ Kailash 

Deo Rai ( deceased ), an ex-employee of Indian Air  Force 

and also  declaration that  the plaintiff  entitled  to claim for 

receiving  the  monthly  family  pension  of  the  deceased 

employee Kailash Dev Rai. 

3. The  plaintiff  case,  in  brief,  as  reflected  in  the 

plaint is that the plaintiff being a Hindu, is the resident of 

village  Betonijar  under  Police  Station  –  Tezpur,  Mouza  – 

Garoimari within the district of Sonitpur. On the other hand, 

the defendant Nos. 1 to 4 are the Central Govt. Officers and 

Authorities of the Indian Air Force under whom the deceased 

husband of the plaintiff served as an employee. The plaintiff 

was got married by Late Kailash Dev Rai on 29-3-1973 at 

village Goroimari under PS- Tezpur, Assam where he came in 

search  of  job  from  outside  the  State.  The  marriage  was 

solemnized as per Hindu religion and thereafter the plaintiff 

and her deceased husband had started to live together as 

husband and wife till  to the death of Kailash Dev Rai,  the 

deceased  husband  and  due  to  their  conjugal  life,  three 

children were born. They are namely Smt. Nirmala Devi who 
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was born in the year 1975, second is Sri Lila Kanta Rai who 

was born on 29-9-1976 and the third is Kumkum Rai who 

was born in the year 1986. After three months from the date 

of marriage Kailash Dev Rai was recruited in Indian Air Force 

on 12-6-1973 and he continued to serve in the Indian Air 

Force as  a Grade IV employee.  Accordingly,  he served  at 

different places of posting. However, the marital life between 

the  plaintiff  and  her  husband  Kailash  Dev  Rai  continued 

peacefully.  Lastly,  while  deceased  Kailash  Dev  Rai  was 

serving  in  the  Indian  Air  Force  as  Lasker,  he  was  given 

compulsory  retirement  from  the  service  on  6-5-86  with 

pensionery  benefits  and after  retirement  Late Kailash  Dev 

Rai was drawing pension of the Indian Air  Force vide PPO 

No.C/AF/146/88 from the State Bank of India, Tezpur Branch 

till to the month of February/2001. Kailash Dev Rai died on 

8-3-2001 due to some natural causes / diseases. The further 

case of plaintiff is that as a legally married wife of deceased 

Kailash  Dev  Rai,  she  had  reasonably  and  legitimately 

approached  the  various  Air  Force  Authorities  by  writing 

petitions  and  by  submitting  the  prescribed  forms  etc.  for 

realisation  and  payment  of  family  pension  to  her.  But 

unfortunately she was informed by Air Force Authorities in 

the month of October/ 2003 alleging that she is the second 

wife of Late Kailash Dev Rai, so she was not entitled to the 

family pension. Though, her marital relation with Kailash Dev 

Rai was admitted, accepted, confirmed and acknowledged by 

various Air Force Authorities on various times and occasions 

in official as well as semi-official correspondence but in the 

matter  of  family  pension,  she  was  denied.  The  Air  Force 

Authorities had shown one Krishna Devi as the wife of Late 

Kailash Dev Rai, but in the mean time said Krishna Devi has 

already died. Though the plaintiff approached the Indian Air 

Force  authority  for  granting  of  family  pension  of  her 

deceased husband, but the same was denied to her. In the 

past, by falsely and baselessly alleging that she is the second 
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wife of deceased employee Kailash Dev Rai. Accordingly, the 

plaintiff  issued  a  notice  u/s  80  of  CPC  by  expressing  her 

intention to file the civil suit against the Air Force Authorities. 

As the cause of action for the suit arose at the Salonibari Air 

Field, Tezpur within the jurisdiction of Court of Tezpur, so the 

plaintiff prayed for relief has stated above.

4. After  receiving  the  summons  the  defendants 

appeared and contested the suit by filing written statement 

on  the  ground  that  the  suit  filed  by  the  plaintiff  is  not 

maintainable in its present form, there is no cause of action, 

the  suit  is  hit  by  principle  of  waiver,  estoppel  and 

acquiescence  and  the  suit  is  barred  by  limitation.  The 

defendants  have  denied  most  of  the  allegations  of  the 

plaintiff.  The  defendants  have  stated  in  their  written 

statement  that  the  plaintiff  was  the  second  wife  of  Late 

Kailash Dev Rai and she got married with the deceased while 

Smt. Krishna Devi who was the first wife, was alive.  And as 

per the affidavit submitted by the plaintiff her date of birth 

was shown as 4-7-1965 and her marriage with the deceased 

Kailash Dev Rai was shown on 29-3-1973. Considering the 

said averments, she was found eight years old at the time of 

her alleged marriage. So, as per provision of Hindu Marriage 

Act, she cannot derive the status of wife at all. In the said 

affidavit, the date of birth of first child was shown as 2-4-74 

while the plaintiff attained the age of 9 years only. The date 

of birth of second child was shown 15-2-77 and the date of 

birth of third child was shown as 9-8-80. So, the plaintiff’s 

averment  was  found  contradictory.  The  defendants  have 

further stated in the written statement that as per official 

record, Late Kailash Dev Rai was employed with effect from 

22-6-70 and he got married about three years after his said 

appointment.  It  was  also  mentioned  that  whenever  the 

deceased  applied  for  leave,  the  applications  were  always 

being combined with LTC for his permanent home address at 
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Bihar as such the statement that during the leave granted to 

him,  he used to visit  the plaintiff  is  not  correct.  So,  it  is 

stoutly disputed. The deceased used to draw his pension till 

the month of February/ 2001 and he died on 8-3-2001 as per 

certificate  furnished  by  the  plaintiff.  Though  the  plaintiff 

made several  representations  but she was replied  suitably 

explaining  the  circumstances  under  which  she  was  denied 

the family pension on the ground that she was married as 

the second wife during the life time of the first wife and she 

was  reasonably  considered  that  she  was  not  the  legally 

married wife. 

As the plaintiff has not come with a clean hand in 

seeking relief against the defendants as she has suppressed 

the  material  facts,  So,  suit  is  liable  to  be  dismissed  and 

accordingly the defendants prayed for dismissing the suit. 

5. On the basis of the pleadings and upon hearing 

the  both  sides,  the  following  issues  were  framed  by  the 

learned Munsiff : 

(1) Is there any cause of action for the suit ? 

(2) Whether  the  suit  is  maintainable  it  its 

present form ?

(3) Whether the suit is bad for non-joinder of 

necessary parties ?

(4) Whether the plaintiff is the legally married 

wife of Late  Kailash Dev Rai @ Kailash Deo 

Rai ?

(5) Whether the plaintiff is entitled to a decree 

as prayed for ?

(6) To  what  relief  /  reliefs  the  parties  are 

entitled ?

6. During the course of hearing, plaintiff  examined 

three  witnesses  including  herself  and  exhibited  some 
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documents. The defendant also examined one witness and 

exhibited some documents. Then, considering the evidence 

both oral and documentary adduced by the parties and the 

materials  available  on  case  record,  the  learned  Munsiff 

delivered the judgment and decreed the suit of the plaintiff 

with cost against the defendant. 

7. Then, being aggrieved by the aforesaid decision 

of  the  learned  Munsiff,  the  appellant  /  defendant  has 

preferred  this  appeal  arraigning  on  the  following  grounds 

amongst others : 

(A) For that  the learned Court  below erred in 

law and  facts  while  passing  the  impugned  judgment 

and decree ;

(B) For  that  the  learned  Court  below  is  not 

correct in passing the impugned judgment and decree 

without  considering the Rules  21 of  the Central  Civil 

Service  Conduct  Rule  which  bars  a  Govt.  employee 

from second marriage  when his/her  spouse living  as 

such  in  the  impugned  judgment  and  decree  is  not 

proper  and  the  same  is  liable  to  be  set  aside  and 

quashed. 

(C) For  that  the  learned  Court  below  while 

passing the impugned judgment and decree ought to 

have considered that whether the plaintiff was actually 

married as per Hindu rites during the life time of 1st 

wife. Accordingly, the impugned judgment and decree 

passed by the learned curt below is not in accordance 

with  law and the same is  liable  to be set  aside and 

quashed. 

(D) For that the learned Munsiff  while passing 

the  impugned  judgment  and  decree  ought  to  have 

considered that exhibit ‘A’ service book of the deceased 

Kailash  Deo  Rai  who  specifically  has  given  his 
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nomination  to  his  wife  Late  Smt.  Krishna  Devi  on 

Nov/1976. But in the entire service records there is no 

whisper a but the nomination of the plaintiff. As such 

the impugned judgment and decree is not tenable in 

law and the same is liable to be dismissed. 

(E) For that the learned Munsiff  is not correct 

while  passing  the  impugned  judgment  and  decree 

without impleading the necessary parties, as such the 

impugned judgment and decree is bad in law and the 

same is liable to be dismissed.

(F) For  that  the  learned  Court  below  did  not 

consider exhibit ‘C’ affidavit submitted by the deceased 

Sri  Kailash  Deo  Rai  who  specifically  mentioned  the 

name and date of his children in the affidavit which did 

not tally with the averments made by the plaintiff  in 

her plaint. 

(G) For that the learned Munsiff ought to have 

considered  that  the  deceased  employee  was 

compulsorily  retired  on  disciplinary  ground  due  to 

plural marriage and without making necessary parties 

of the sons and daughters of the above deceased Sri 

Kailash Deo Rai, which frustrate the en tire claim of the 

plaintiff. As such the impugned judgment is bad in law 

and the same is liable to be dismissed. 

(H) For  that  the  learned  Court  below  did  not 

consider  the service  book of  the deceased  employee 

where  all  the  relevant  documents  of  the  deceased 

Kailash  Deo  Rai  are  available  and  the  learned  court 

below  without  considering  the  materials  on  records 

passed the judgment as such the impugned judgment 

and decree is perverse. 

(I) For  that  the  learned  Munsiff  traveled 

beyond  the  jurisdiction  without  any  legal  proof  of 

marriage  of  the  plaintiff  as  such  the  impugned 

7



          

judgment and decree is perverse and the same is liable 

to be dismissed. 

(J) For that the learned Munsiff ought to have 

considered  that  the  deceased  Kailash  Deo  Rai  was 

compulsorily retired on 6th May, 1986 and the above 

deceased employee was given pension order on 14-06-

88  and  in  this  pension  order  there  is  no  joint 

nomination  of  the wife  and the above deceased  was 

compulsorily  retired  due  to  his  plural  marriage. 

Therefore,  the  plaintiff  alleged  second  wife  is  not 

entitled for any family pension.  

(K) For that the learned Court below ought to 

have  considered  that  the  claim  of  the  plaintiff  was 

made  at  the  belated  stage  and  the  above  deceased 

employee was dismissed from service long back where 

in  without  proper  examination of  official  records  and 

enquiry  passed  the  impugned  judgment  which  cause 

musutilization of public money, as such the impugned 

judgment is liable to be dismissed. 

(L) For that the learned Munsiff ought to have 

considered  that  an  employee  was  allowed  to  go  on 

voluntary  retirement  on  disciplinary  ground  and  by 

virtue of the above judgment and decree the decision 

of  the  appellant’s  department  will  be  reopened  to 

provide pension to the 2nd wife which vitiates the legal 

proposition in the above matter as such the impugned 

judgment and decree of the learned Court below is not 

correct in law and the same is liable to be dismissed. 

(M) For  that  in  any  view  of  the  matter,  the 

impugned judgment and decree is liable to be set aside 

and quashed. 

8. I have heard rival argument advanced by learned 

counsels  of  both  parties.  I  have  also  gone  through  the 

pleadings, oral as well as documentary evidence adduced by 
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the parties in support of their  case. It is  also pertinent to 

mention that this Court earlier remanded the case record to 

the learned Munsiff  Court for recording additional evidence 

of defendant / appellant in regards to the nomination papers 

of  the  deceased  person  including  the  declaration  of  the 

family particulars of late Kailash Dev Rai, as the appellant 

insisted that the said documents are very much important for 

just and proper decision of the suit. Accordingly, the learned 

Munsiff  Court  recorded  the  evidence.  In  the  additional 

affidavit, the DW-1 has proved three documents in support 

of  the  case  of  the  defendant  /  appellants.  So  have  also 

perused  the  additional  evidence  and  accordingly,  the 

judgment is pronounced after closing the hearing. 

9. The  appellant  side  mainly  challenged  the 

judgment  and  decree  of  the  learned  court  below  on  the 

ground that the learned Munsiff while passing the impugned 

judgment  and decree  ought  to  have  considered  the  Ext.A 

Service  Book  of  the  deceased  Kailash  Dev  Rai  who  had 

specifically given the nomination of his wife late Smt. Krishna 

Devi on November, 1976. the appellant has also challenged 

the judgment and decree of the learned Munsiff Court on the 

ground that  the  learned  court  below did  not  consider  the 

Ext.C affidavit submitted by deceased Kailash Dev Rai who 

specifically  mentioned the names and dates of birth of his 

children  in  his  affidavit  which  did  not  tally  with  the 

averments made by the plaintiff  in her plaint.  The learned 

court below overlooked the fact that Late Kailash Dev Rai 

was given compulsory retirement on 6-5-86 due to his plural 

marriage and there was no joint nomination of the wife of 

the  above  deceased.  So,  judgment  given  by  the  learned 

court below is not correct in law and same is liable to be 

dismissed.  During  the  course  of  argument,  the  learned 

counsel  for  appellant  has  submitted  that  Exts.  A,B  and  C 

which are proved in additional  evidence by the DW-1, are 
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very much vital for just and proper decision of the case. The 

learned  counsel  has  submitted  that  in  the  nomination  for 

Special  Family  pension  (  Ext.A)  submitted  by  deceased 

Kailash Dev Rai, the name of wife of Late Kailash Dev Rai 

was shown as Krishna Devi and Krishna Devi was declared as 

nominee for purpose of family pension. The said nomination 

paper  was  submitted  on  30th  October/1976.  The  learned 

counsel has further submitted that in the Ext. B ( Form of 

Nomination)  Smt.  Krishna  Devi  was  shown  as  wife  of 

deceased Kailash Dev Rai. Lila Kanta Rai was shown as son 

of deceased Kailash Dev Rai for purpose of consideration of 

further  nominee  in  event  of  his  pre-deceaseing  the 

subscriber.  In  the  Ext.C  (  the  Declaration  of  Family 

Particulars ), Krishna Devi was shown as wife of Late Kailash 

Dev Rai and Nila Kanta Rai was shown as children of Late 

Kailash Dev Rai. The said particulars was submitted in the 

month of August/1970. So, the learned counsel for appellant 

has vehemently submitted that the said three documents are 

very much important for decision as to whether the plaintiff 

is entitled to the declaration that she is the legally married 

wife of the deceased Late Kailash Dev Rai or not ?

10. On the other hand, the learned counsel for the 

respondents  has  submitted  that  though  the  respondents 

have claimed that Krishna Devi is the first wife and she was 

the  legally  married  wife  of  Late  Kailash  Dev  Rai,  but  the 

appellant  has  failed  to  prove  the  fact  that  Krishna  Devi 

received  the  pension  at  any  moment  after  death  of  Late 

Kailash Dev Rai. 

11. On  the  backdrop  of  above  argument  made  by 

learned counsel of both parties, now let me decide whether 

the learned Munsiff has rightly decreed the suit or not. For 

the  benefit  of  convenient  discussion,  let  me  discuss  and 

decide the issue No.4 first. 
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Whether the plaintiff is the legally married wife of 

Late  Kailash Dev Rai @ Kailash Deo Rai ?

12. On appreciation of evidence adduced by PWs, it 

appears  that  the plaintiff  /  respondent  has claimed in her 

plaint as well as in her evidence that the was got married by 

Late  Kailash  Dev  Rai  as  per  Hindu  religious  rites  and 

ceremonies  on  29-3-1973  at  village  Betonijar  and  after 

marriage  with  the  plaintiff,  Kailash  Dev  Rai  joined  in  the 

service of Indian Air Force and due to conjugal life with late 

Kailash Dev Rai, three children were born. First child, Smt. 

Nirmal Devi was born in the year 1975, second child is Nil 

Kanta Rai who was born on 29-9-76 and third is Kumkum Rai 

who was born in the year 1986. The plaintiff has also proved 

as many as 12 documents in support of her case including 

some certificates issued by officers of Air Force where it was 

certified that Usha Devi Rai was the wife of Late Kailash Dev 

Rai. The DW-2 Puran Singh has also claimed in his evidence 

that Late Kailash Dev Rai married Usha Devi on 29-3-1973 

as per Hindu religious rites and Late Kailash Dev Rai enrolled 

as a Grade IV employee in the Indian Air Force in the year 

1973 and due to cohabitation of Kailash Dev Rai and Usha 

Devi,  three children were born.  PW-3 Tonu Ram Bora has 

also  claimed  that  Late  Kailash  Dev  Rai  had  married  Smt. 

Usha  Devi  on  29-3-1073  as  per  Hindu  religious  rites  and 

ceremonies in presence of witnesses at village Betonijar. He 

knew  Kailash  Dev  Rai  as  he  along  with  Kailash  Dev  Rai 

posted  together  in  various  places  in  India  during  service 

period. In the cross-examination, the plaintiff has admitted 

that she did not know if Kailash Dev Rai had another wife 

namely Krishna Devi. She has also no knowledge about the 

family members of Kailash Dev Rai who were living at Bihar. 

In the cross-examination, PW-2 has stated that he came to 

know Late Kailash Dev Rai since the year 1973 but he has no 
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knowledge about the family background of Kailash Dev Rai 

who had come from Bihar. In the cross-examination, PW-3 

has also admitted that he has no knowledge about the family 

background  of  late  Kailash  Dev  Rai.  He  only  knew  that 

Kailash Dev Rai originally came from Bihar. 

13. So,  from  the  meticulous  examination  of  oral 

evidence  adduced  by  PWs  and  the  documentary  evidence 

adduced  by  plaintiff,  it  appears  that  all  of  them  have 

admitted  that  they  had  no  any  idea  about  the  family 

members of Late Kailash Dev Rai,  though Kailash Dev Rai 

originally came from Bihar. The plaintiff has also specifically 

admitted that she did not know if Kailash Dev Rai married 

another wife. On the other hand, DW-1 Dhruba Jyoti Saikia 

who was the employee of Indian Air Force,  has stated that 

as per official record Kailash Dev Rai was given compulsory 

retirement  from  his  service  and  as  per  declaration  and 

particulars submitted by Late Kailash Dev Rai, Smt. Krishna 

Devi  was  shown  as  wife  and  her  name  was  forwarded  / 

furnished as nominee. So, considering the above backdrop of 

material evidence of PWs and DW, it is crystal clear that the 

plaintiff has failed to prove with reliable evidence that she is 

the first wife of Late Kailash Dev Rai because she has herself 

admitted  in  her  evidence  that  she  did  not  know whether 

Kailash  Dev  Rai  had  earlier  married  another  wife  namely 

Krishna Devi or not.  On the other hand, the defendants / 

appellants have contended that though Late Kailash Dev Rai 

married the plaintiff Usha Devi Rai but Usha Devi Rai is not 

the first wife of Kailash Dev Rai and as per Hindu Marriage 

Act,  the  second  marriage  is  void  and  by  virtue  of  that 

marriage,  the  second  wife  cannot  claim  the  pensionery 

benefits of her husband. The learned counsel for appellant 

has led me to one decision of Hon’ble Gauhati High Court. 

The learned counsel for appellant has submitted the case law 

of Laisangbam  Bimol  Singh  &  Anr.,  Petitioners  –Vs- 
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Konsam Babulen Singh, Respondent, 2000 (2) GLT 605 

in question of presumption as to the documents thirty years 

old and its evidentiary value as per Section 90 of Evidence 

Act. In para No.10, it was held : 

“  As  a  general  rule  if  a  document  is  

produced  before  a  Court  its  execution  must  be  

proved  by  a  witness  and  if  the  document  is  

required  by  law  to  be  attested,  its  attestation 

must also be proved by some witness and when 

this formality has been observed then and there  

alone the document will form part of the record 

and  can  be  looked  into.  If  the  documents  

produced in Court are not proved they cannot be  

relied  upon.  But  circumstances  may arise  when 

the  documents  are  produced  before  the  Court  

long after they have been executed and the time  

elapsed between execution and the production of  

documents in the Court may be so long that all  

the  persons  in  whose  presence  the  documents 

was executed might have died. If the method of  

proof mentioned above is strictly to be followed in  

such cases,  a  great  hardshi9p  would be caused 

and a number of genuine documents will remain  

unproved.  Section  90  of  the  Evidence  Act  is  a  

provision for this kind of emergency. The section 

is founded on necessity and convenience. Section 

90  of  the  Evidence  Act  gives  the  power  to  the  

Court to draw presumption about the document  

which  is  30  years  old.  The  conditions  for  

presumption are as follows :

(i) It must have been in existence 

for 30 years or more 

(ii) It  must  be  produced  in  Court  

from proper custody. 

(iii) The  document  must  be  in 

appearance free from suspicion.
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(iv) Which  purports  to  be  in  the 

handwriting of person and should not be 

anonymous.

The period of 30 years is to be reckoned,  

not from the date on which the deed is filed in  

Court  but  on  the  date  on  which  it  has  been 

tendered  in  evidence,  its  genuineness  or  

otherwise  becomes  the  subject  of  proof.  

Generally,  there  is  no  presumption  about  the 

recitals  in  such  a  document  but  in  such 

circumstances  a  recital  of  consideration,  legal  

necessity etc.  may be presumed under Section 

90. No doubt, presumption of the Section 90 is  

rebuttable but in such a case burden will be on  

the  defendant.  That  being  the  position  of  law 

and  the  document  having  been  introduced  in 

evidence without  objection the trial  court  was 

wrong in holding that Exbt.A-5 was not proved. I  

hold that Exbt. A-5 the sale deed was properly  

proved and I set aside the finding of the trial  

Court on this point.” 

14. The learned  counsel  has  further  submitted  that 

the Exts. A, B and C are executed more than thirty years 

ago, so there is no any ground to disbelieve the contents of 

such documents in view of section 90 of Indian Evidence Act 

and also in view of above case law. 

15. On  the  other  hand,  the  learned  counsel  for 

respondent has also submitted some case laws on question 

regarding consideration of marital relationship. The learned 

counsel has cited the case law of  Madan Mohan Singh & 

Ors. V. Rajni Kant & Anr ; AIR 2010 SC 2933 and Ningu 

Vithu  Bamane  and  others,  Appellants  –Vs-  Sadashiv 

Ningu Bamane and others, Respondents ;   AIR 1987 

Bombay 27. 
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16. By citing the said case laws, learned counsel for 

respondent has submitted that as Late Kailash Dev Rai had 

led the conjugal life with Usha Devi for long time, so there is 

no any doubt regarding the marital life between Usha Devi 

and late Kailash Dev Rai.  Moreover, though the appellants 

have contended that Krishna Devi is the wife of Late Kailash 

Dev  Rai,  but  the  pensionery  benefits  was  not  given  to 

Krishna Devi also. The respondent has simply rejected the 

representation made by the respondent on the ground that 

she is the second wife of Late of Kailash Dev Rai. So, she is 

not entitled to the pensionery benefits. But, considering the 

material fact it its entirety, it is found that the respondent 

has  not  denied  the  fact  specifically  regarding  marital 

relationship between Kailash Dev Rai and Krishna Devi. On 

the other hand, the defendants have proved with reliable oral 

and documentary evidence that Usha Devi is the second wife 

of Late Kailash Dev Rai. So, her marriage with Late Kailash 

Dev  Rai  is  not  valid.  Hence,  she  is  not  entitled  to  any 

pensionery  benefits.  The  learned  Munsiff  has  decided  the 

issue on affirmative only on the ground that defendants have 

failed to prove that Late Kailash Dev Rai married the plaintiff 

as second wife during the life time first wife. But, it is found 

from  the  foregoing  discussion  that  the  trial  court  is  not 

justified  in  holding that  the plaintiff  is  the legally  married 

wife of Late Kailash Dev Rai @ Kailash Deo Rai. The findings 

of learned court on the issue is not well founded both in law 

and fact and the same warrants interference from this Court. 

Accordingly,  the  finding  is  reversed  because  I  am  of  the 

considered opinion that the plaintiff is not the legally married 

wife of Late Kailash Dev Rai @ Kailash Deo Rai. 

17. Now, let me discuss the Issue Nos. 1,2,3,5 and 6. 

The learned Munsiff decided the Issue No.1 in affirmative by 

holding the opinion that there is cause of action for the suit. 
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The  learned  Munsiff  has  also  decided  the  Issue  No.2  in 

affirmative  by  holding  the  opinion  that  the  suit  is 

maintainable in its present form. Learned Court also decided 

the  Issue  No.3  in  negative  in  favour  of  the  plaintiff  by 

holding the opinion hat the son and daughters  of Kailash 

Dev Rai are not necessary parties. The learned Munsiff has 

also decided the Issue Nos. 5 and 6 in affirmative holding the 

opinion that plaintiff is entitled to the decree as prayed for. 

The  plaintiff  has  stated  in  her  plaint  as  well  as  in  her 

evidence that she made some representations before the Air 

Force Authority for obtainning the family pension after the 

death of Late Kailash Dev Rai. The plaintiff has further stated 

that she know nothing about the existence of first  wife of 

Late  Kailash  Dev  Rai.  Late  Kailash  Dev  Rai  had  led  his 

conjugal life with the plaintiff only till to the retirement from 

his service. On the other hand, the defendants have stated 

that  though  several  representations  were  made  by  the 

plaintiff before the concerned authority i.e. before the office 

of defendant, but such representations could not be allowed 

as the plaintiff is not the legally married wife of Late Kailash 

Dev Rai. The defendant has also proved some documents, 

and on the basis of which the defendants contended that the 

deceased Kailash Dev Rai nominated his wife Krishna Devi as 

the nominee of his pension and in event of her death, the 

name of his son Lila Kanta Rai was nominated. So, in view of 

the  said  particulars  submitted  by  Late  Kailash  Dev  Rai 

himself,  the  representation  made  by  the  plaintiff  was 

disallowed. The DW-1 has stated in the written statement as 

well as in evidence that he knew nothing about the marital 

status between Kailash Dev Rai and the plaintiff. From the 

official record, he came to know only that Krishna Devi is the 

legally married wife of Kailash Dev Rai. So, it has been also 

stated in the foregoing discussion that the plaintiff  proved 

some  documents  as  exhibits  on  the  basis  of  which 
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documents her claim for attaining the status of wife of Late 

Kailash Dev Rai depends upon. 

18. So,  considering  the  above  position  of  plaintiff’s 

allegations  and  contention  of  the  defendants,  I  find  that 

there is some point to be decided by the Court whether the 

plaintiff is legally married wife of Late Kailash Dev Rai or not. 

I  have  already  mentioned  that  the  learned  Munsiff  Court 

decided  this  issue  on affirmative  as there  is  the cause  of 

action and considering the above position of the facts of the 

pleadings, I am of the considered opinion that there is  no 

ground to interfere the decision of the learned lower Court in 

regards to the Issue No. 1. 

19. In regards to the Issue No.2, it has been found 

from the materials  on pleadings and evidence adduced by 

both parties, the suit is filed within time limit and the plaintiff 

also  filed  the  suit  for  declaration  only,  so  considering  the 

nature of prayer made by the plaintiff in the case, I am of 

the considered opinion that there is no such material in the 

case  record  to  hold  the  opinion  that  the  case  is  not 

maintainable and considering such ground, I find that there 

is  no any ground to interfere in  the decision of  the lower 

court in regards to the Issue No.2. 

20. In regards to the Issue No.3, the defendants have 

stated that the suit is bad for non-joinder of legal heirs of 

Late Kailash Dev Rai as necessary parties. But, considering 

the materials in its entirety, I am of the opinion that the suit 

is  only  for  declaration  regarding  the  marital  status  of 

plaintiff. So, considering the  above backdrop of the plaintiff’s 

case, I find that son and daughters are not necessary parties 

of the suit. So, I find no any ground to interfere the decision 

of learned lower court in regards to the Issue No.3.
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21. In  regards  to  the  Issue  No.5,  the  plaintiff  has 

stated in the plaint as well as evidence that as she was the 

legally married wife of Late Kailash Dev Rai and as the Air 

Force Authorities has not granted without reasonable ground 

the family pension to her after death of Late Kailash Dev Rai, 

so  she  is  entitled  to  a  decree.  On  the  other  hand,  the 

defendant has stated in their written statement as well  as 

evidence that  the plaintiff  is  not entitled  to the decree as 

prayed by her because is not the legally married wife of Late 

Kailash Dev Rai because, Kailash Dev Rai married her during 

the life time of first wife Krishna Devi and Kailash Dev Rai 

submitted some papers during the service life by citing the 

name of Krishna Devi as his married wife as he forwarded 

her name as nominee for the pension purpose also. It is also 

found from the discussion of Issue No.4 that the plaintiff is 

not the legally married wife of Late Kailash Dev Rai. So, on 

the basis of discussion of Issue No.4 and also considering the 

foregoing discussion on this Issue, the findings of the learned 

lower court on this Issue, is therefore, liable to be reversed 

and accordingly,  the findings  is  reversed and I  am of  the 

considered  opinion  that  the  plaintiff  is  not  entitled  to  the 

decree as prayed for by her. So, on the same ground, it can 

be  held  that  the  plaintiff  is  not  entitled  to  the  relief  and 

considering the facts and circumstances of the case, I  am 

also of the considered opinion that the parties are to bear 

their own cost. 

22. With  this  view  taken  by  me,  the  findings  of 

learned lower court is reversed. 

23. In  view of  the  above  discussion  on  Issue  Nos. 

1,2,3,4,5 and 6, the findings recorded thereunder, I am of 

the considered opinion that the plaintiff is not entitled to a 

decree  and  the  relief  as  prayed  for.  The  findings  of  the 

learned  lower  court  on  Issue  No.4,5  and  6  requires 
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interference from this Court and accordingly, the same are 

reversed.  Thus,  from the above discussion,  this  Court has 

arrived  at  a  clear  conclusion  that  all  the  vital  issues  are 

decided in favour of the defendants and against the plaintiff. 

Accordingly, the ground so taken in this appeal got sufficient 

merit and the same deserved to be allowed.

O  R  D  E  R

The Appeal is allowed on contest.

The  impugned  judgment  and  decree  dated 

30-04-2008 is set aside. 

The parties will bear their own cost. 

Prepare a decree accordingly.

Send  back  the  LCR  to  the  learned  lower  court 

immediately.  

             Given under my hand and seal of this Court on 

this day, the 22nd day of December, 2011. 

Dictated and corrected by me.
 

Dictation taken and 
transcribed be me :

(J. K Muru)
Steno.

****
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